
T
yp ing your name at the end of a pa -
per doc u ment has been held to be a
sig na ture. So, should typ ing your
name at the end of an email be sim -

i larly re garded as a sig na ture with all the
cor re spond ing le gal ram i fi ca tions?

We all know that the con tents of an email can
be as le gally bind ing as the most struc tured lan -
guage on the firm’s let ter head. How ever, email
is fast and cost-ef fi cient.

To main tain a for mal and struc tured ap -
proach, many firms have adopted the prac tice
of cre at ing for mal re plies in the usual way, but
dis patch ing the en tire file as an at tach ment to
an email. The body of such an email may sim -
ply state, ‘For mal cor re spon dence is at tached’,
while the ‘sub ject’ states the mat ter as usual.

There are a num ber of ad van tages and pit -
falls as so ci ated with such a prac tice.

The at tach ment
The at tach ment is typ i cally a text file, per -

haps us ing Microsoft Word or an equiv a lent.
The firm’s let ter head and de sign can be in cor -
po rated into the file. Two sig nif i cant mat ters
must be con sid ered. First, the pos si bil ity of al -
ter ation and sec ond the sig na ture. Last month I
con sid ered a num ber of ap proaches to en sure
doc u ments at tached to emails were au then tic.
This month I con sider the sta tus of a typed sig -
na ture at the close of an email and on an at tach -
ment file.

Sig na tures 
The sta tus of a stan dard sig na ture is of ten

taken for granted. How ever, we all know that it
is the in ten tion be hind the sig na ture that is par -
a mount. A sig na ture may ap pear on a doc u -

ment, but the si gnor may not bound be cause he
or she lacked the req ui site un der ly ing in ten -
tion, rais ing defences such as du ress, un due in -
flu ence, non est factum, unconscionability
etc.  Two sig na tures may ap pear side by side on
a con tract, but one may in tend to be bound con -
trac tu ally while the other is a wit ness.

The ‘sig na ture’ may be an ‘X’ or some other
mark in di cat ing ex e cu tion. Cases such as R v
Moore; Ex Parte Myers (1884) 10 VLR 322
per mit a printed name of a party to be suf fi -
cient. Higginbotham J stated that a “sig na ture
is only a mark” and may “be im pressed upon
the doc u ment by a stamp en graved with a fac -
sim ile of the or di nary sig na ture of the per son
sign ing”.

The term elec tronic sig na ture does not mean
a digit ised sig na ture nor a dig i tal sig na ture.
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A digit ised sig na ture re fers to graphic rep re -

sen ta tion in dig i tal form of a per son’s hand writ -
ing sig na ture. An elec tronic sig na ture also in -
cludes any let ters, char ac ters, num bers or other
sym bols in dig i tal form at tached to or log i cally
as so ci ated with an elec tronic re cord such as an
email or at tach ment to an email. This could be
as sim ple as typ ing your name at the end of an
email. A dig i tal sig na ture is a spe cific type of
se cure elec tronic sig na ture, sometimes
referred to as a digital certificate. 

In R v Frolchenko (1998)
QCA 43 Wil liams J in the
Queensland Court of Ap peal
stated that such a elec tronic
doc u ment could be au then ti -
cated by look ing at other fac -
tors such as whether the
name ap pears in type script at
the end of the doc u ment. In
the US case Doherty v Reg is -
try of Mo tor Ve hi cles (1998)
Agnes J held that a po lice re -
port made “by means of
e-mail or some other elec -
tronic method” is re garded as 
signed, sub ject ing the re port -
ing of f i cer to pos si ble per -
jury charges.

In McGuren v Simpson [2004] NSWSC 35
(18 Feb ru ary 2004) the court quoted this pas -
sage from Cheshire and Fifoot’s ‘Law of Con -
tract’ 7th edi tion:

“The word ‘sig na ture’ has been very loosely
in ter preted . . . A printed slip may suf fice if it
con tains the name of the de fen dant. This re lax -
ation of the stat u tory lan guage is well es tab -
lished one hun dred years ago and of fers a strik -
ing in stance of the way in which leg is la tion
may be over laid by ju di cial pre ce dent.”

State ments to a sim i lar ef fect are to be found

in ‘The Laws of Aus tra lia’ 7.2 Con tract ‘Vi ti at -
ing Fac tors’ Chap ter 2 Pt C Div 5 and in
‘Halsbury’s Laws of Aus tra lia’ 110 Con tract
‘For ma tion of Con tract’ [110-1030].

In McGuren v Simpson the doc u ment was a
hardcopy print out of an elec tronic com mu ni ca -
tion from the plain tiff. The court re ferred to
Lockheed-Ara bia v Owen [1993] 3 All ER 641
in which Mann LJ held that a pho to copy con sti -
tuted ‘writ ing’, add ing “an on go ing stat ute
ought to be read to ac com mo date tech no log i cal 
change”.

Sim i larly in Wilkens v Iowa
In sur ance Commissioner
(1990) 457 NW 2d 1 (US), the
court held that a re quire ment
to main tain a writ ten re cord of
an in sur ance con tract was sat -
is f ied by the in surer stor ing
writ ten re cords on its com -
puter sys tem.

The Law Com mis sion for
Eng land and Wales in its pa per 
en ti tled ‘Elec tronic Com -
merce: For mal re quire ments
in Com mer cial Trans ac tions –
Ad vice from the Law Com -
mis sion’ ex pressed the same
view. 

In deed the use of words by a party with out
any other form of sig na ture can be re garded
alone as the writer’s sig na ture. This has been
de scribed as the ‘au then ti cated sig na ture fic -
tion’ as dis cussed by the High Court in Pirie v
Saunders (1961) 104 CLR 149. On this is sue in
‘Halsbury’s Laws of Aus tra lia’ 110 Con tract at
[110-1030], it is said:

“Where the name of the party to be charged
ap pears on the al leged note or mem o ran dum,
for ex am ple, be cause it has been typed in by the 
other party, the so-called ‘au then ti cated sig na -
ture fic tion’ will ap ply where the party to be
charged ex pressly or im pliedly ac knowl edges
the writ ing as an au then ti cated ex pres sion of
the con tract so that the typed words will be
deemed to be his or her sig na ture.”

In McGuren v Simpson the court com mented
that as McGuren’s name ap peared in the email
and she ex pressly ac knowl edged in the email
an au then ti cated ex pres sion of a prior agree -
ment, the email was “re cog nis able as a note of a 
con cluded agree ment”. The court con cluded
that both the sig na ture alone and in con junc tion 
with the writ ing could be re garded as a sig na -
ture in law.

Leg is la tion 
Sec tion 10 of the Com mon wealth Elec tronic

Trans ac tions Act 1999 and sec tion 14 of the
Queensland ETA give le gal ef fect to the elec -

tronic sig na ture only af ter re gard is given “to
all the rel e vant cir cum stances when the (elec -
tronic sig na ture) was used” and that “the
method was as re li able as was ap pro pri ate for
the pur poses for which the in for ma tion was
com mu ni cated”. Un for tu nately this for mu la -
tion leaves open a num ber of pos si ble ar gu -
ments.  Courts are yet to con sider both the cir -
cum stances and the mean ing of “as re li able
ap pro pri ate”. 

Nev er the less the un der ly ing in ten tion of par -
lia ment is to en sure func tional equiv a lence, by
pro vid ing for val i da tion of elec tronic sig na -
tures. One ap proach in prac tice can be to in -
clude a note in elec tronic doc u ments that the
elec tronic sig na ture is in tended to act as a sig -
na ture as con tem plated by the federal and state
Acts.

Prac tice
Var i ous prac tices have de vel oped to deal

with the ef fect of the ‘sig na ture’ typed at the
end of an elec tronic mes sage such as an email
or at tach ment to an email.

One prac tice is to in clud ing a de tailed para -
graph in the body of the mes sage ex plain ing the 
writer’s in ten tion. An other prac tice is to place
that para graph at the end of the email with other 
dis claim ers.

Per haps the sim plest and most di rect ap -
proach is to place at the end of the elec tronic
mes sage words such as:
• Sig na ture ap pended pur su ant to the fed eral

and state Elec tronic Trans ac tions Acts
Such words would in di cate the writer’s in ten -

tion that the typed elec tronic sig na ture was in -
tended to op er ate as a sig na ture as con tem -
plated by the Elec tronic Trans ac tion Acts.n
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Time Out
The com plete works of Wil liam Shake speare
http://the-tech.mit.edu/Shake speare/
works.html
www.it.usyd.edu.au/~matty/Shake speare/ 

Alan Davidson is a senior law lecturer with the TC Beirne School of Law at the University
of Queensland. He welcomes contributions and feedback on his column. Email him at
a.davidson@law.uq.edu.au or visit his website at www.uq.edu.au/davidson/


